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ABSTRACT 

The courts are clear in their preference for 
inclusion, the legal and educational mandate to educate handicapped 
students in the least restrictive environment. However, the 
implementation of inclusion programs is often unclear. In this 
publication, the superintendent of Baltimore County, Maryland, 
describes the school district's experiences in developing an 
equitable inclusion policy in compliance with the Individuals with 
Disabilities Act (IDEA). A recently developed irony is that school 
districts are now insisting on more inclusion than some parents 
desire. School boards can play a critical role in building a 
districtwide vision for inclusion by: (1) developing goals for all 
district students; (2) replacing dual policies for general- and 
special-education students and teachers with single, comprehensive 
policies; and (3) creating a system of accountability that addresses 
the needs of all students. Policymakers should consider what benefits 
students most, and weigh that benefit with regard to all other 
studen's. Inclusion is the delivery system of the future, and school 
systems that embrace it will make life easier for their aLtorr.eys and 
themselves. (LMI) 
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An Hducationai Dream 



by Stuart Berger 



^ quity with t'xcelletKc — fxccl 
"t It'ncc with c<iuity. No nuitlfr 

—J which way one .states these t\\ In. 
almost paradoxical goals, ihev ha\e 
hecome the current ma|or etlucational 
goals, actu- 
ally a single 
goal. ^'et. 
there i.s <)h\ i- 
ously a ten- 
sion within 
thi.sgoal. No- 
where is the 
tension more 
apparent 
than in the 
concept of 
inclusion. 

Inclusion 
— the legal 
and educa- 
tional man- 
date to edu- 
cate handi- 
capped stu- 
tients in the least restrictive env iron- 
ment — i.s often used as a synonym for 
mainstreaming. In fact, they are not 
.synonymous. Main.streaming is ha.sed 
on the assumption that handicapped 
.students will receive their education 
in restricti\e en\ ironments, and thev 
will he placed in regular environ- 
ments, • inainstreamed' . only as much 
as their handicapping condition will 
allow . Inclusion, on the other h.ind. is 
ha.sed on the assumption that hantli- 
cai^ped students will receive theiredu- 
cation within the regular .school pro- 
gram (i.e.. they will he imlutled) .ind 
they w ill he |ilaced in a more restrK- 



After only a couple of months 
on the job, Stuart Berger was 
told that his county had the 
most restrictive special educa- 
tion program in the state that 
was ranked forty seventh 
nationwide in the amount of 
inclusion it provided. It was 
clear that Baltimore County 
was not in compliance with 
IDEA and, more importantly, 
that this level of restriction 
was not in the best interest of 
the students. As a result, 
Baltimore County began its 
push for inclusion. 



live environment only after the school 
.sy.stem has adapted the program and 
provided additional resources which 
still do not provide a benefit to the 
student, are too costly, or c iu.se too 

much of a 
n e g a t i \ e 
impact on 
other stu- 
dents. 

\X' h I I e 
t)ne could 
reasonably 
argue that 
the law is 
clear, its 
implemen- 
tation cer- 
tainly Is 
not. Often 
Individ ual 
jiarents of 
h a n d i - 
capped chil- 
dren desire, 
indeed insi.st. that their child be In- 
cluded. The .school system is. how- 
ever, usually resistant to inclusion be- 
cause of limited financial resources, 
admini.stratlve Ineilia. antl opposition 
trom teachers and parents of other 
students. 

Having arrivetl in Baltimore County 
in july of 1992. as .Superintendent of 
Schools, I was handetl a couple of 
months later an Olfice of Civil Rights 
(OCIOcompliance review w hlch stated. 
In essence, that inclusion was not 
prevalent In Baltimore County and the 
school system was not complying with 
the law. The Director of Special IaIu- 



cation inforined me the .school system 
had the mo.st restrictive special educa- 
tion program in the .state and .Mar\ land 
was fort\' .seventh in the amount of 
inclusion prov ided. 

It was clear to both of us that the 
.school svstem was not in compliance 
with the lindlviduals with Oi.sabillties 
Education Act (IDEA) and fighting 
OCR would be futile. More impor- 
tantly, we recognized that the level of 
restrictiveness was not in the best 
interest of students. 

The Baltimore County experience, 
along with a few others, shows that 
inclusion has evolved .so that occa- 
sionally role reversal occurs - the schoiil 
.sy.stem supporting and the parents 
opposing inclusion. Nevertheless, the 
be.st in.structio'i for all .students, actu- 
ally each .student, mu.st he paramount. 

The IDEA provide.s that each State 
must establisii ( P )mcediires to assure 
thai to the maxitniim extent appropri- 

continued on page 2 
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ale children with disahilities — are 
educated with children who are not 
disabled and that special classes, sepa- 
rate schoolinfi. or other removal of 
childrertvitbdisahilities/rom the regu- 
lar educational envtronment occur 
only when the nature or severity of the 
disability is such that education in 
regular classes with the use of supple- 
mentary aids and services cannot be 
achieved satisfactorilv. .. . 

The Act assures each handicapped 
child substantitive and procedural due 
process. Like any other statute, judicial 
interpretation is not always easy. It is 
this difficulty of interpretation which 
has spurred costly administrative hear- 
ings and lawsuits. 

Indeed, the IDEA places an enor- 
mous financial burden on states and 
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local school districts. No less a school 
district than the much heralded Mont- 
gomery County. Maryland School Sy.s- 
tem has spent over fourteen million 
dollars because of the sy.stem s inabil- 
ity to meet the Act s procedural re- 
quirements. 

This financial -burden" is basically 
cau.sed by two a.spects of the law. (1) 
the state s and .school di.strict s obliga- 
tion to pay for private education when 
an appropriate public education is not 
available, and. (2) the modification of 
program and provision of additional 
services as :> byproduct of inclusion. 
Nonetheless, the law is clear in its 
preference for inclusion. In fact, courts 
routinely place the burden on school 
systems to prove any placement out- 
side of regular education. In Sacra- 
mento School Di.strict v. Rachel H.. U 
F. 3d 139H (9th Circuit 1994), the Court 
.states that '...the District s proposition 
that Rachel must be taught by a special 
education teacher runs directly counter 
to the congressional preference that 
children with disabilities be educated 
in regular cla.ssrooms with children 
who are not disabled." This prefer- 
ence recjuires that school systems pro- 
vide supplementary aids, support .ser- 
vices, and curricular modification. 

Even where little academic achieve- 
ment can he expected or has been 
achieved, courts continue to push for 
inclusion. One court said "(w)e cau- 
tion that academic achievement is 

not the only purpose of mainstreaming. 
Integrating u handicapped child into a 
nonhandicapped environment may be 
beneficial in and of itself." 

Clearly that philosophy motivated 
the Baltimore County decision to push 
for inclusion. While the law is clear, so 
too are the benefits of inclusion. Many 
students who had mild learning dis- 
abilities were being bus.sed miles froin 
their homes; their opportunities to 
interact with neighborhood peers were 
greatly limited. The whole move to 
inclusion appeared to be logical edu- 
cationally and legally. 

P/jt the opposition was svvifl. strong, 
and steady. Parents objected becau.se 
of previous negative experiences with 
ihe local school. Teachers objected 
for a number of reasons, but couched 
those fears in an argument of lack of 



training. lUtimately, this opposition 
led to the filing fi)r a temporary re- 
.straining order (TRO) by individual 
parents, a learning disabilities associa- 
tion, and the teachers union. 

The Baltimore County School Sys- 
tem was moving only about one-third 
of the .students with special needs to 
neighborhood schools, and tho.se were 
done with parental agreement. But as 
pointed out in School Board News. 
(Volume 14, No. 23, December 1.3. 
1994, page 1). inclusion is a cultural 
shift, not a policy shift. That cultural 
shift had by no means taken place in 
Baltimore County. 

Despite assurances to the contrary, 
some parents thought the school sys- 
tem intended to close the special 
.schools believing school officials felt 
that all students belong in regular 
classrooms. This is untrue. Indeed, 
maiasireaming a child who will suffer 
from the experience would violate the 
Act's mandate fi)r a free appropriate 
public education. 

The Ninth Circuit has developed a 
four-part test that seems to capture the 
requirements of most courts. The te.st 
involves determining ( 1 ) the academic 
benefits of maiast reaming (inclusion 
is a term the courts use sparingly), 
(2) the nonacademic benefits of 
mainstreaming. (3) the possible nega- 
tive effects of the .student's presence 
on other teachers, and (4) the co.st. 

Actually, if the school district can 
show that inclusion has a significant 
negative effect in any of the four test 
areas, a segregated .setting will be 
approved. Courts have routinely held 
the nonacademic benefits of inclusion 
are sufficient to justify inclusion, but 
they do recognize that often social 
gains are so small they do not ju.stify an 
inclusionary .setting. And, courts are 
becoming inore willing to weigh the 
impact of inclusion on other .students, 
llnfortunately, no case appears to stress 
the benefit to "regular" students of 
learning tolerance, respect, and un- 
derstanding by being exposed early to 
handicapped individuals. The Balti- 
more County experience has shown 
tremendous positive benefit to all stu- 
dents, especially through an extensive 
peer assi.siance program. 

'/UI'll/Ci/ • ■■ ' I'.''' " 
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(liven tliL" (.iirreni economic siiiia- 
lion. courts will allow the cost of 
inclusion to he an iniporiani variable. 
One court opinion stated that if the 
cost of etlucatinji a handicapped child 
in a regular classroom is so great that 
it would significantly impact upon the 
education of other cliildren in the 
(.iistrict. then ctkication in a regular 



Privatization Update 

EAI - Dade County, Florida 
has ended its "pioneering" 
agreement with private school 
administrator Education Al- 
ternatives, Inc., effective at 
the end of the 1 994-95 school 
year. Although the contract 
has not been renewed, Dade 
County says it will retain most 
of EAI's reforms. Addition- 
ally, EAI's continued contract 
with the Baltimore City Public 
Schools is being questioned 
and its plans for districtwide 
reform in Hartford have been 
significantly reduced. 

Privatization goes inter- 
national: Education Week 
(Vol.XIV, No. 37, 6/7/95) re- 
ported that The Sabis Foun- 
dation, headquartered in 
Vaduz, Lichtenstein, will soon 
begin operating, under char- 
ter, an elementary school in 
Springfield, Massachusetts. 



classroom is not appropriate and that 
in the eyes of the school official, each 
child is etjually important and each 
child is (.'(.lually dcser\ ing of his share 
ol the school s limited resources. Tluis. 
the Act s preference lor inclusion is not 
without clear limitations. 

What is (.'(lualK' clear is tliat the 
pro\ i.sion of ser\ ices for handicapped 
students f.dls on a continuum. The 
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essence of the statute is the individu- 
ality of each student, and. thus, an 
array of options must he available. 

This continuum of services can Ix' 
offeretl in a wiriety of placements with 
the regular cla.ssroom being the pre- 
ferred placement. lAen so. courts 
realize that handicapped children can 
be placed in .separate facilities. As 
more .seri ously disabled students are 
placec in regular cla.s.srooms. the pro- 
vision )f educational ser\ices becomes 
more ifficult. Educators worry about 
the disproportionate amoimt of time 
necessary to adapt ;he regular cla.ss- 
room instructional program to the 
needs of handicapped children. Nev- 
erthele.ss. the courts often insi.st on 
significant modification. 

.Most school districts are Ix'ginning 
to recognize the necessity for altering 
programs. Nationally, while some 
■.severely handicapped children are in 
regular classrooms, many more are in 
.separate cla.ssrooms in regular school 
facilities. For instance. Baltimore 
County had eight special schools in 
1992. six in 1994. and will have four in 
1996. While the population of handi- 
capped students has not declined. 
tlie.se students are being educated in 
.school buildings with their non-handi- 
capped peers. 

The initial assignment of special 
education .students into regular schools 
goes a long way in satisfying courts. 
Obviously, such assignments reflect 
the prefeience for inclusion. Often, 
too. practicality weighs in. The courts, 
however, are usually realistic and are 
likely to try to balance interests within 
the spirit of the Act. While this article 
may have given the impression that 
judges are often simply taking the 
place of educators, usually judges try 
hard to avoid that trap. In fact, great 
deference is to be shown school offi- 
cials in determining student place- 
ments. 

School officials must be certain that 
procedures have not C)nly been scru- 
pulously followed. Init that the proce- 
(.lures not only appear fair but. in- 
(.leed. are fair. What courts must tlo is 
assure compliance with t!ie Act. 

r..s.sentially. the Act goes to great 
lengths to protect the rights of intli- 
vidual stutients. While either party 



can invoke a ■'due process hearing," 
the burden of proof always rests with 
the .school system. The convergence 
of this burden of proof with the defer- 
ence to .school di.strict officials be- 
comes the focal point of most due 
process hearing inquiries. At that point, 
it is es.sential that the .school system has 
followed the proce.ss. 

Unlike other administrative hear- 
ings, the administrative agency (the 
.school .system) in special education 
due process hearings is bound by the 
decision of its hearing officer. Thus, 
once the i.ssue leaves the local .school, 
the educators have virtually lost con- 
trol of the situation. For that rea.son 
alone, .school officials should do every- 
thing they can to resolve conflicts re- 
garding the .service provision site. 
(Obviously, sometimes parents are 
unreasonable in their demands and 
school officials cannot resolve the situ- 
ation, but this conflict occurs more 
often in the context of private place- 
ments.) Put more eloquently, "...the 
special character of actions under the 
IDEA would seem to present enhanced 
opportunities for consensual and co- 
operative dispute resolution." (Lewis v. 
School Board of London Courtly, 806 F. 
Supp. 52.^. 528 (E.D. Va. 1992) 

Despite a desire to resolve conflict, 
it is not always possible. 
Nonmeritorious lawsuits will be filed 
although .some of them appear to be 
frivolous. Nevertheless, in the area of 
inclusion most conflicts can be re- 
solved. An interesting irony, however, 
has been slowly developing. That irony 
is a role reversal in which school dis- 
tricts are now insisting on more inclu- 
sion than some parents desire. When 
school officials in Baltimore County 
moved toward inclusion, they believed 
that the parents of the students would 
he their.staunche.st allies; events proved 
that belief incorrect in some cases. 
Actually, some parents fought inclu- 
sion because they thought it would 
result in a reduction of services. (Oth- 
ers favored the school .system posi- 
tion.) Ultimately, inclusion was imple- 
mented successfully for many students, 
and it is no longer a particularly con- 
tentious i.ssue in Baltimore County. 

. nuniuM , M .' ,1 ;.■ ■ 
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Moreover, school officials learned a 
great deal from the experience. 

The Baltimore County School Sys- 
tem has not been the only one to 
experience this role reversal. A recent 
New Hampshire 
case saw a jiidjAe 
uphold an inclu- 
sion placement 
over the objec- 
tions of parents. 
Not only did the 
judge uphold the 
school system; he 
actually prai.sed 
.school officials. 

It is this " turn- 
about " which will 
probably have the 
greatest impact 
on school attorneys in the future. His- 
toricalK', school sy.stems have usualK' 
advocated for the more restrictive place- 
ments, but this position is changing. 
As it changes, the .strategy and argu- 
ments of .school attorneys will neces- 
.sarily change. 



What is important to remember. 
howe\er. is that both parlies in this 
type of dispute want what benefits the 
student most. School officials, of 
course, mu'it weigh that benefit with 
regard to thousands of other .students 
- a responsibility which parents can 
legitimately ignore. .Severthele.ss. in- 

elusion is 

the delivery- 
system of 
the future, 
and school 
s y stem s 
which em- 
brace it will 
make life 
easier for 
their attor- 
neys and. 
ultimateh'. 
for t he ni- 
sei \es. 

School boards need to 
address Inclusion. 

School boards can play a critical 
role in developing a district-wide vi- 
sion for inclusion. Local boards need 
to: 



• develop goals for all di.stiict stu- 
dents; 

• replace dual policies for general 
and special education .students and 
teachers, with .single, comprehen- 
sive policies; 

• create a system of accountability 
that addresses the needs of all 
students. 

By supportmg site-ba.sed manage- 
ment and considering the needs of 
.students with disabilities in their policy 
decisions, the board further supports 
inclusion. Treating .students with dis- 
aliilities like other .students in the dis- 
trict can ensure that the .spirit of IDEA 
is not violated by local bargaining 
;igreements. 

And. by working with public agen- 
cies on behalf of students with disaliili- 
ues. boards serve as advocates for 
these students. 3 



A lonf^er t ersiou of this article was 
presented at the Annual School iMw. 
Seminar San Francisco. California. 
March .^1 - April 1. 1995. sponsored hy 
SSBA Council of School Attorneys. 



Stuart Berger 

"Most school districts are 
beginning to recognize the 
necessity for altering [spe- 
cial education] programs. ... 
[special education] students 
are being educated in school 
buildings with their non- 
handicapped peers." 
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ADVOCACY IN ACTION 

Congress in proposing cuts in the federal commitment to education of a magnitude never before considered. 
On lulv n the Hou.se Appropriations Committee slashed 3 9 billion dollars from education, affectmg nearly 
all programs These deep cuts in education funding will do extensive and immediate damage to the educational 
opportunities of millions of America's children, youth and adults and will significantly reduce long-term 
economic productivity and growth. The cuts include; $1.2 billion ( 17%) cut from Title I; S282 million (59%) 
from Safe and Drug-Free Schools; S %6 million ( 23%) from Vocational Education; $83 million ( 1 1%) from Impact 
Aid, Overall. Education received one of the largest percentage cuts of any federal program — non-education 
programs are seeing 3% cuts. 

NSBA has denounced these cuts and is urging Congress to make children a priority. Deficit reduction and 
a balanced budget can be achieved without jeopardizing education. NBA is calling on education advocates 
to contact their members of Congress and the media immediately and to gear up for a concerted campaign 
in August and September when decisive votes will take place on the Education Appropriations bill. 

For more information, call the NBA legislative hotline at 1-800-609-NBA. In addition to recorded updates, 
you can request further information from the Fax-On-Demand Library: 

Order Doc. »227 for i' list of FY 96 proposed cuts 

Doc. «^23S for a stalc-hy-st.ite list of the impact of cuts in several areas 
Doc. *240 for a sample opinion editorial opposing cuts 
To contact your members of Congress, call the Capitol Switchboard at 202/22 ,-3 1 2 1 . For more information, 
contact Michelle Richards. Federal Relations Network (FRN) Advocate at NSliA (7()3/838-()2()8) 



